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Warning: This e-book contains general advice & information only and has been prepared as a 
guide only. Before acting upon any information contained in this e-book you should contact us so 
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consulting us. This guide is not legal advice and you must consult and contact your Solicitor to 
obtain advice.
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Because your Superannuation is your nest egg, some of it will still be 
there when you die.

The last two decades in Australia have seen a monumental change in the role of 
Superannuation in the lives of most Australians. Public education and the need for 
us to provide for self-retirement and compulsory employer Superannuation levies 
have contributed greatly to this massive change. ATO statistics show that in 2015 
there were some 560,000 Self-Managed Superannuation Funds involving more than 
a million members.  The number of members in Industry and Retail Superannuation 
Funds has grown hugely over the last 20 years.  Increasingly the wealth of individuals 
in later years resides in their Superannuation member benefits and entitlements.

Unfortunately the speed of change has not brought with it an education to most 
ordinary Australians as to how they should best manage their Superannuation wealth 
and particularly how they should effectively plan to pass these assets on to family 
members when they die.

The fragmentation of the Superannuation Funds into Retail, Industry and Self-
Managed sectors each with their individual characteristics and interests have 
contributed to the difficulty in presenting a broad and clear understanding across the 
community.

It’s all about 
your
life... or is 
it?
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It’s all about 
your
life... or is 
it?

1
Though Superannuation is primarily designed to provide for an individual’s post 
working life, it is an inescapable fact that consequently significant unused funds will 
be owned in Superannuation by many people when they die.

There is a mistaken belief that the assets which people own in their Superannuation 
will automatically form part of their Estate when they die. This is simply not correct 
and any wealth or member benefits that you may have in Superannuation at the time 
of your death may never form part of your Estate and may not become subject to the 
provisions of your Will.  It is therefore essential that you make plans and ensure that 
your Superannuation entitlements at the time you die – death benefits - are received 
by the family members or persons that you would want them to go to. This is your 
choice and right to do so but it shall require action on your part in order to achieve 
that result.

This book is designed to educate and unlock facts that have too often remained secret 
so that your wishes shall be carried out.
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Who will get my Superannuation when I die?

Superannuation is not an automatic estate asset.

Contrary to what many people think your Superannuation wealth when you die 
(“Death Benefits”) do not automatically fall into your Estate and may not be subject to 
or distributed in accordance with the provisions of your Will.

Your Superannuation is held in a Trust.  The Trust is governed by Commonwealth 
Legislation and the provisions of the Trust Deed of your Superannuation Fund.  This is 
true no matter what type of Superannuation Fund you have – Industry, Retail or Self-
Managed.  When you die the Trustee of your Superannuation Fund has a discretion to 
pay your Death Benefits to any or all of your eligible beneficiaries in the amount and 
the proportions that your Trustee may decide.

Your eligible beneficiaries are:-

Where does
my

Super 
go?2
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Where does
my

Super 
go?2

In a Retail or an Industry Superannuation Fund you may never know or communicate 
with the person who will exercise the discretion to decide who will receive your Death 
Benefits when you die.  Even in a Self-Managed Superannuation Fund (SMSF) there 
may be different Trustees (or Directors of a Corporate Trustee) than those persons 
who you thought may have been exercising that discretion.

Will the people who control your Superannuation Fund pay the benefits to the 
persons you would want?

It is clear that it is imperative for you to take action to ensure that your 
Superannuation Death Benefit is paid to the persons who you want to receive it and 
that you do not allow a discretion to be exercised by persons who may make very 
different decisions from what you would have made.

The good news is that there are several means at your disposal by which you can 
ensure that your wishes are carried out and that the uncertainty of discretionary 
decisions is removed.

A Superannuation Succession Plan is an essential ingredient of Estate Planning.  It is as 
critical as having a Will and an Enduring Power of Attorney.  You must include in your 
estate planning a review with regards to all relevant Superannuation issues – existing 
entitlements, the provisions of your Fund Trust Deed and taxation implications.
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Primary Death Planning Concepts

Your superannuation is not an asset which can automatically be dealt with 
by your Will.  It is not personally owned by you but is an asset held in a 
special purpose trust.

Your superannuation may never even go to your estate and the provisions of your 
Will may not have any effect in passing your superannuation on to your beneficiaries.

The Trustees of your Superannuation Fund may decide not to pay into your estate. 
They may decide to pay to your dependents directly. They may decide to pay to 
persons who you do not want to receive your superannuation. They may decide to 
pay to your dependents in percentages that you would totally disagree with.

However, you can during your lifetime direct your Superannuation Trustee as 
to where you want your superannuation benefits paid when you die. To do this 
you must complete a valid and binding document called a Binding Death Benefit 
Nomination (“BDBN”).

You can only make a BDBN if the rules of your Superannuation Trust Fund permit 
this. The good news is that since the Federal Government changed the law most 
Superannuation Trust Funds do permit BDBN’s. However, it is essential to ensure 
that this can occur and also to check exactly what your Superannuation Trust Deed 
requires in order to make a valid BDBN.

Originally all BDBN’s were required to be renewed every three (3) years. If they 
were not renewed they would “lapse” and cease to be a binding direction to your 
Trustees and remain only as a guideline. However, the law does now permit binding 

Do I 
own 
my 
Super?3
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nominations to be effective indefinitely or at least until they have been revoked or 
amended by the member of the Superannuation Fund. You need to check what is 
permitted in your Superannuation Fund.

The next step is to determine to whom you would direct payment of your 
superannuation entitlements under a BDBN. This can only be to your dependents/a 
person in which you have an interdependency relationship/your estate. It is important 
to understand that “dependents” is a technical and limited term defined under the 
Commonwealth Superannuation Legislation. The “targets” of your BDBN is therefore 
restricted.

BDBN’s are a very effective and useful estate planning device in certain circumstances. 
However, they are not useful in every case. It is important to ascertain whether a 
BDBN will assist in your estate planning or not.

The primary benefit of a BDBN is to remove the Trustee’s discretion and to be able 
to confidently know where your superannuation must be paid when you die. If your 
BDBN directs a payment from your Superannuation Fund to a dependent then these 
funds never become part of your estate. Therefore, they do not become the subject of 
any claim against your estate. This can be very useful in certain circumstances.

Once you have decided whether a BDBN is right for you it is imperative that you 
obtain taxation advice on the consequences on what you intend to put in your BDBN. 
If you are not careful you may make an unnecessary contribution to the Australian 
Taxation Office.

BDBN’s are technical legal documents. Much care needs to be taken in their 
preparation. That care includes an expert knowledge of Superannuation and 
Estate Planning Law including recent cases, a careful perusal of the terms of your 
Superannuation Fund Trust Deed and a thorough knowledge of your circumstances 
and desires.

You must get legal advice to put a BDBN in place and you must never use a pro-forma 
document.
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Many of us hold our superannuation in a Retail or an Industry Superannuation Fund.

Some of us have simply allowed the selection of Superannuation Fund to be made 
by our employer or as a default selection.  Remember that you can and should make 
a conscious decision about which Fund you contribute your superannuation to and 
which Fund holds your existing superannuation entitlements.  If you are in doubt 
about this then get professional advice.

For reasons I have discussed previously it is important for you to consider having 
a Binding Death Benefit Nomination under which you direct the Trustees of your 
Superannuation Fund as to where your superannuation benefits shall be paid when 
you die.

Go on to your Superannuation Fund website and search for information and forms 
relating to Binding Death Benefit Nominations.  Most Retail and Industry Fund 
superannuation websites have downloadable Binding Death Benefit Nomination 
forms which you can complete.  However, be careful!  These forms are legal 
documents which need to be completed with precision and accuracy.  After 
completion they need to be duly executed in the correct manner.

Please be aware that Binding Death Benefit Nominations are technical legal 
documents and that strict compliance with the rules of the Superannuation Fund 
Trust Deed are required in every instance in order for the Binding Death Benefit 
Nomination to be valid.  For this reason we strongly recommend that if you are 
preparing your own Binding Death Benefit Nomination you have your legal adviser 
review it for efficacy before you submit it to the Superannuation Trustees for 
validation and acceptance.

Which 
Super 
fund for 
me?4
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The proliferation of Self-Managed Superannuation Funds in the last 20 years has 
created an imperative for succession planning of SMSF superannuants as part of their 
estate planning process.

The basic superannuation rules in respect of death benefits also apply to SMSF’s, 
namely, that discretion lies with the Trustees as to where they shall pay a deceased 
member’s benefits.  The significant variable that exists in respect of SMSF’s is the 
changing composition of the Trustees or in the event of Corporate Trustees the 
change in control.

These issues heighten the importance of SMSF members considering putting a 
Binding Death Benefit Nomination in place to ensure that their wishes shall be carried 
out after death.

There is a very wide variance of SMSF Trust Deed provisions in existence and before 
considering a Binding Death Benefit Nomination it is essential to carefully review the 
provisions of the relevant SMSF Trust Deed.  Compliance with the provisions of the 
Trust Deed is paramount.

Binding Death Benefit Nominations have, in some respects, the effects of a Will and 
therefore are required to be signed using the same strict formalities as a Will, namely:-

•	 the member and two independent adult witnesses must be present;
•	 witnesses should not benefit under the proposed nomination;
•	 in the presence of both witnesses the member signs the nomination and dates 

(completing any relevant details on the form);
•	 the two witnesses then attest their signatures, date and complete relevant 

information on the form.

SMSF
death
planning5
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In addition to the above formalities the Binding Death Benefit Nomination must then 
be submitted to the Superannuation Fund Trustees.  Additionally the rules of some 
Superannuation Fund Trust Deeds require acceptance or validation of the Binding 
Death Benefit Nomination by the Trustees.

In every case it is important that after you submit your Binding Death 
Benefit Nomination to the Trustees, you obtain their written acknowledgement and 
acceptance of that document.  This acknowledgement should be kept with your 
original estate planning documents (Will, Power of Attorney, etc.).  This is essential 
even if you are a Trustee of the Super Fund.

Binding Death Benefit Nominations are increasingly coming under legal attack and 
instances of their invalidity are on the rise.  Do not become one of those persons 
whose superannuation is paid to someone who you would not want to receive it.

SMSF
death
planning5
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SMSF Compliance and Capacity Issues

“The good news is that we are all living longer but the bad news is that the extra years 
are tacked on the end” - Dr Gordon Livingstone in Too Soon Old Too Late Smart.  This 
reality has significant consequences in respect of Self-Managed Superannuation 
Funds.

Government estimates are that there are up to 400,000 people with dementia and 
there is over a 1,000,000 people involved with the care of dementia sufferers.

The law requires that all members of an SMSF must be either an individual Trustee 
or a Director of the corporate Trustee.  A member with dementia is under a legal 
disability and is unable to perform either of these roles.

When an SMSF does not meet its legal structural requirements it has 6 months to 
restructure, employ a licensed Trustee, or roll money into a Retail Super Fund and 
wind up the SMSF.  Once the 6 month time period has passed the SMSF becomes 
non-compliant and cannot roll money into another Superannuation Fund without 
obtaining an extension.

These facts make it critical for all members of an SMSF to have a valid Enduring Power 
of Attorney in place appointing a person to be able to fulfil the legal obligations under 
Superannuation Law in the event that the member cannot do so themselves.  If no 
Enduring Power of Attorney exists then it shall become necessary for a family member 
to apply to the Civil and Administrative Tribunal for an Administration Order entitling 
them to deal with the financial and personal affairs of the incapacitated person.  This 
will be a far more stressful and expensive exercise than prudent advance preparation 
by the individual putting an Enduring Power of Attorney in place before they lose 
capacity.

Is it 
compliant?6
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If you are a member of a Self-Managed Superannuation Fund act now and put an 
Enduring Power of Attorney in place immediately.  Loss of capacity can result from 
trauma as well as old age and none of us know when in the future we may lose 
capacity.

Have your Enduring Power of Attorney properly crafted by your Lawyer to meet your 
needs.  These are not do it yourself documents and if you need further information 
please refer to our previous advice on Powers of Attorney, contact us or visit our 
website at  www.mmlaw.com.au

Is it 
compliant?6

 www.mmlaw.com.au
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Estate Planning Devices – BDBN/Reversionary Pensions 
and more

Superannuation provides opportunity and strategies for estate planning because 
many people die leaving assets and positive balances in their superannuation 
accounts.

Your superannuation is not the same as personal assets that you own in your own 
name.  Superannuation resides in a Trust and is not on your death automatically an 
asset of your estate.

You may make arrangements before your death which will ensure that part or all of 
your superannuation entitlements shall never be treated as an estate asset of yours.  
By keeping superannuation out of your estate those funds will not be subject to 
claims that may be made on your estate by either creditors or disgruntled family.

A Binding Death Benefit Nomination can, if carefully crafted and structured, pass 
superannuation assets directly from your Superannuation Fund to the persons you 
would like to receive those benefits without being treated as your asset.  There are 
limitations and skill and experience is required to ensure that a Binding Death Benefit 
Nomination cannot be successfully attacked.  You must never complete a pro-forma 
Binding Death Benefit Nomination.  They are legal documents that must be prepared 
by a Lawyer with expertise in the laws of superannuation after a careful review 
of the terms of your Superannuation Fund Trust Deed.  Indeed one of the recent 
leading cases which highlights this danger is in respect of a Lawyer who attempted 
unsuccessfully to draft his own Binding Death Benefit Nomination with disastrous 
consequences for his family.

Useful 
devices7
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Another frequently used superannuation estate planning device is the Reversionary 
Pension.  This is where on the death of the superannuant a pension will revert to 
a family member, typically a spouse.  This arrangement can also have beneficial 
taxation outcomes.

We recommend that you discuss these strategies and devices with your Accountant.  
If you choose to implement them you should engage a skilled superannuation Lawyer 
only to prepare the relevant documentation.

7Useful 
devices
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Taxation Issues

Do I have to concern myself about taxation issues?

Because superannuation is a low tax environment some people – particularly 
those who take their own advice – overlook the need for tax planning in their 
superannuation succession arrangements.

Whilst superannuation can be a low tax environment, it is important to remember 
that tax may be applied when assets exit the superannuation environment – even 
after the death of the superannuation member.

Even though you may have achieved the entitlement of tax free withdrawal from 
your Superannuation Fund during your lifetime, this will not necessarily apply to 
withdrawal of your superannuation assets after your death.

It is critical that you obtain advice from your taxation adviser before you put your post 
death superannuation planning in place.

We recommend to our clients that, having determined a succession strategy for 
their superannuation death benefit, they obtain advice from their Accountant before 
implementing their superannuation succession plan.  On occasions this may even 
involve withdrawing all superannuation from the Fund during the member’s lifetime.

Fortunately there is no law that requires you to include the Australian Taxation Office 
as one of your heirs in succession and superannuation planning!  Make sure you 
don’t!

Tax!8
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Superannuation and Death Planning – So what do I do 
now!

What you must do now is to take action to ensure that upon your death 
your superannuation will be paid where you want.

As we have seen, if you do nothing, then upon your death your superannuation will be 
paid at the discretion of the Trustees of your Superannuation Fund.  

Why would you do that?

If you are in an Industry or a Retail Fund why would you let people you do not know 
and have never met decide how and where your superannuation will be paid?  If you 
have an SMSF are you 100% sure of who the Trustees of that Superannuation Fund 
will be when you die and how they will pay your superannuation?

For most of us there is only one answer – we should direct payment of our 
superannuation on death ourselves and not leave the decision to somebody else.  The 
steps we should follow therefore are as follows:-

1. decide who we want to receive our superannuation death benefit;
2. obtain tax advice from our Accountant on this proposal;
3. instruct a Lawyer who specialises in this area to prepare the relevant documents 

(do not do this yourself – or even worse allow a non-Lawyer to prepare the 
documents);

4. sign the documents and give them to the Super Fund Trustees;
5. keep the documents in safe custody together with your Will and Enduring Power of 

Attorney.

What
now?9
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Some Retail and Industry Superannuation Fund websites may provide a pro-forma 
Binding Death Benefit Nomination.  If you choose to use this then make sure that 
once you have completed that documentation and had it duly signed that you have 
the documents checked by your Lawyer to ensure compliance.

WARNING: Binding Death Benefit Nominations are coming increasingly under attack.  
Poor documents achieve catastrophic results.

Make your superannuation wishes come true – contact Malcolm McColm at McColm 
Matsinger Lawyers. 

9 What
now?
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Areas of Law the McColm Matsinger 
Team Can Help You With

Conveyancing and Property

         Residential

         Commercial

Commercial and Business

         Business Leases

         Purchases & Sales of Businesses

         Body Corporate & Management Rights

         Franchising

Wills and Estates

         Wills & Estate Planning

         Enduring Powers of Attorney

         Advance Health Directives

         Estate Administration/Probate

Elder Law, Aged Care and Retirement Villages

         Retirement Village Agreements

         Aged Care Payments & Refunds

         Capacity Issues

         Elder Abuse
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How Can I Be Sure my 
Superannuation will be dealt

 with 
the way I want?

Contact

McColm Matsinger Lawyers

Level 4, 57 The Esplanade Maroochydore Queensland
PO Box 737, Maroochydore QLD 4558

Telephone: (07) 5443 1800
Web: www.mmlaw.com.au

Email: info@mmlaw.com.au


